INSIGHTS
“Food and beverage companies should avoid either making claims
that go beyond scientific ally proven at tributes of their products or
that ignore data going in the opp osite direction.”
How to Know and Minimize Your Food and Beverage
Litigation Risk
Q: WHAT ARE THE PRIMARY AREAS OF LITIGATION RISK FOR FOOD AND BEVERAGE COMPANIES?
MATTHEW P. RITCHIE: Aside from the usual litigation that any business might face, food and
beverage companies also confront the possibility of three additional sources of litigation based on
their product packaging and labeling: regulators, competitors, and customers. First, the Food and
Drug Administration (FDA) and the Federal Trade Commission (FTC) share overlapping jurisdiction on
the labeling of food and beverage products. While the FDA regulates the content of product labeling,
the FTC regulates advertising, specifically whether it is false or deceptive. The FDA’s primary
enforcement tactic is to send a Warning Letter, which serves as official notice to the company. From
there, the FDA can seek various remedies, including injunctions, recalls, seizures, civil penalties, and
criminal prosecutions. The FTC typically prosecutes market participants by bringing civil claims for
false advertising against alleged violators.
Second, food and beverage companies are also subject to the threat of false advertising claims
brought by competitors. A company might respond to a competitor’s advertising claims—particularly
ones that are comparative in nature—with a “takedown” request or even a lawsuit under state and
federal law. The federal Lanham Act, 15 U.S.C. § 1125(a), for example, prohibits false or deceptive
advertising and allows competitors to enjoin a particular advertising claim and obtain damages.
Third, food and beverage companies operate under the perpetual threat of a consumer class action.
These claims can vary from product liability claims alleging physical harm to false or misleading
advertising claims. Even if the company fully complies with FDA and FTC regulations, plaintiffs’
lawyers will scrutinize the packaging and advertising, and may commence expensive and prolonged
litigation, which the company will either have to settle or commit significant resources to fight.
Q: WHAT TYPES OF PACKAGING STATEMENTS DO PLAINTIFFS’ LAWYERS TYPICALLY TARGET?
MR: Plaintiffs’ lawyers tend to focus on areas where the FDA has already spoken negatively about a
particular claim (e.g., “evaporated cane juice”) or has not yet defined a term. For example, the use
of the term “natural,” which the FDA has not yet clearly defined, has spurred active litigation by the
plaintiff’s bar against companies who claim that their products are “all natural.”
Q: ARE MANUFACTURERS SAFE IF THEIR NUTRITION LABEL OR PHYSICAL PRODUCT
PACKAGING IS TRUE AND ACCURATE?
MR: Not necessarily. While many of the FDA regulations apply specifically to the product’s nutrition
label, the remainder of the product’s physical packaging as well as all of the company’s websites, TV
ads, social media platforms, and other materials touting the product are subject to regulatory and
litigation scrutiny. Even an action as simple as retweeting another’s praise of the company’s product
can be deemed to be a company statement subject to claims by regulators or plaintiffs’ attorneys.
Q: HOW CAN A COMPANY MINIMIZE THE POSSIBILITY OF A REGULATORY ACTION OR CLASS
ACTION LITIGATION ON THE BASIS OF THEIR PRODUCT LABELING?
MR: Food and beverage companies should avoid either making claims that go beyond scientifically
proven attributes of their products or that ignore data going in the opposite direction. Moreover,
definitive statements such as “proven to improve health” and “proven to cause weight loss,” as well
as undefined terms like “pure” and “wholesome,” can be troublesome. Manufacturers should
consult with a food and beverage products liability lawyer to determine if their marketing claims
leave them vulnerable and develop strategies to mitigate risk.
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