
Case 1:12-cv-00096-TSE-TCB   Document 29    Filed 11/01/12   Page 1 of 16 PageID# 665



Case 1:12-cv-00096-TSE-TCB   Document 29    Filed 11/01/12   Page 2 of 16 PageID# 666



Case 1:12-cv-00096-TSE-TCB   Document 29    Filed 11/01/12   Page 3 of 16 PageID# 667



Case 1:12-cv-00096-TSE-TCB   Document 29    Filed 11/01/12   Page 4 of 16 PageID# 668



Case 1:12-cv-00096-TSE-TCB   Document 29    Filed 11/01/12   Page 5 of 16 PageID# 669



Case 1:12-cv-00096-TSE-TCB   Document 29    Filed 11/01/12   Page 6 of 16 PageID# 670



Case 1:12-cv-00096-TSE-TCB   Document 29    Filed 11/01/12   Page 7 of 16 PageID# 671



Case 1:12-cv-00096-TSE-TCB   Document 29    Filed 11/01/12   Page 8 of 16 PageID# 672



Case 1:12-cv-00096-TSE-TCB   Document 29    Filed 11/01/12   Page 9 of 16 PageID# 673



Case 1:12-cv-00096-TSE-TCB   Document 29    Filed 11/01/12   Page 10 of 16 PageID# 674



Case 1:12-cv-00096-TSE-TCB   Document 29    Filed 11/01/12   Page 11 of 16 PageID# 675



Case 1:12-cv-00096-TSE-TCB   Document 29    Filed 11/01/12   Page 12 of 16 PageID# 676



Case 1:12-cv-00096-TSE-TCB   Document 29    Filed 11/01/12   Page 13 of 16 PageID# 677



Case 1:12-cv-00096-TSE-TCB   Document 29    Filed 11/01/12   Page 14 of 16 PageID# 678



Case 1:12-cv-00096-TSE-TCB   Document 29    Filed 11/01/12   Page 15 of 16 PageID# 679



Case 1:12-cv-00096-TSE-TCB   Document 29    Filed 11/01/12   Page 16 of 16 PageID# 680



EXELIXIS, INC.,

Plaintiff,

IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF VIRGINIA

Alexandria Division

I Li

NOV - 6 2012

CLERK. U.S. DISTRICTCOURT
ALEXANDRIA, VIRGINIA

v. Case No. I:12cv96

HON. DAVID J. KAPPOS, Under

Secretary of Commerce for Intellectual

Property and Director of the United

States Patent and Trademark Office,

Defendant.

ORDER

For good cause,

It is hereby ORDERED that the memorandum opinion (doc. 29) is AMENDED to insert

the following footnote on page 14 at the end of the sentence that reads, "The short and

dispositive answer to this argument is that the word "then" does not appear in the statute and the

PTO's insertion of the word in its reading is not a construction of the provision but rather a

rewriting of it":

Footnote: Nor is the legislative history of any avail to the PTO; this history does
not expressly address the question presented and is, at best, ambiguous. Fairly
read, the legislative history simply repeats what subparagraph (B) clearly states.
See H.R. Rep. No. 106-464, at 126 ("Any periods of time . . . consumed [by an
RCE] ... shall not be considered delay by the USPTO and shall not be counted
for purposes of determining whether the patent issued within three years from the
actual filing date"). In any event, legislative history, however interpreted, cannot
trump clear and unambiguous statutory language. See Mohamed v. Palestinian
Authority, 132 S.Ct. 1702, 1709 (2012) ("reliance on legislative history is
unnecessary in light of the statute's unambiguous language") (internal quotation
marks and citation omitted); United States v. Gonzales, 520 U.S. 1, 6 (1997)
("Given the straightforward statutory command, there is no reason to resort to
legislative history.").
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