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Persistence, good faith efforts help
counter discrimination claims

ohl’s Department Stores re-
B cently confronted a situation

that employers face all too often
— claims by an employee of unlawful
failure to reasonably accommodate a
disability. How Kohl’s prevailed in that
case before the U.S. Court of Appeals
for the First Circuit underscores yet
again the value of persistence when
an employer tries to find a reasonable
accommodation.

Equal Employment Opportunity
Commission v. Kohl’s Department
Stores Inc. involved a sales associate
with type I diabetes who wanted to
change her working hours because
of her condition. After initial discus-
sions with the employer did not lead
to quick agreement on a solution, the
sales associate resigned.

The store manager was undaunted.
Instead of breaking off discussions af-
ter the abrupt resignation, the man-
ager continued trying to engage the
employee about other possible accom-
modations. In the end, the associate
would not reconsider and instead filed
claims with the Equal Employment
Opportunity Commission alleging
both unlawful failure to accommo-
date and constructive discharge. Even
at that point, however, the store man-
ager again contacted the associate,
asked her to rethink the resignation,
and proposed alternative accommoda-
tions for both part-time and full-time
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work. And only then, after days in
which the associate still did not re-
spond, did the store finally treat the
associate’s departure as voluntary and
terminate her employment.

The reasonableness and persistence
of the store manager caught the atten-
tion of the courts. In its affirmation of
the District Court ruling for the em-
ployer, the Court of Appeals empha-
sized that, while an employee’s re-
quest for accommodation sometimes

creates a duty for an employer to en-
gage in an interactive process, bilateral
cooperation and communication are
required. An employer cannot violate
the Americans with Disabilities Act
when the employee causes a break-
down in communications.

The court also reasoned that, even
though the store’s initial response to
the accommodation request may have
been “ham-handed,” that did not
mean its subsequent overtures to the
associate were empty gestures. An em-
ployer’s refusal to provide a specifical-
ly requested accommodation does not
necessarily amount to bad faith as long
as the employer tries to discuss with
the employee other potential accom-
modations. Further, an employee can-
not prove a “failure to accommodate”
a claim when she fails to engage in a
good faith effort to work out potential
solutions prior to bringing suit.

Finally, the court upheld the dis-
missal of the associate’s constructive
discharge claim. In such a claim, an
employee must prove that his or her
working conditions were “so onerous,
abusive, or unpleasant that a reason-
able person in that position would
have felt compelled to resign.” In the
Kohl!’s case, however, it was the em-
ployee who failed to behave reasonably
when she assumed the worst about the
employer and jumped to conclusions
(and litigation) too quickly.
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